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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Trademark Registration No. 1147309
For the mark COHIBA
Date registered: February 17, 1981

AND

In the matter of the Trademark Registration No. 1898273
For the mark COHIBA
Date registered: June 6, 1995

EMPRESA CUBANA DEL TABACO, d.b.a.
CUBATABACO,

Petitioner,
V.

GENERAL CIGAR CO., INC. and CULBRO
CORP,,

Respondents.

NOTICE OF DEPOSITION

TO ALL INTERESTED PARTIES:

PLEASE TAKE NOTICE that, pursuant to Rules 26 and 30 of the Federal Rules of Civil
Procedure and Title 37 of the Code of Federal Regulations Section 2.120, counsel for Petitioner
will take the following depositions upon oral examination in the above-captioned proceeding,
before a certified shorthand reporter or other person authorized to administer oaths:

1. The deposition of Steve Abbot on Wednesday, April 5, 2017, beginning at the hour of

9:00 a.m. (EST);

2. The deposition of Gus Martinez on Thursday, April 6, 2017, beginning at the hour of

9:00 a.m. (EST);
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3. The deposition of Alan S. Willner on Friday, April 7, 2017, beginning at the hour of 9:00
a.m. (EST);

4. The deposition of Gene Richter on Tuesday, April 11, 2017, beginning at the hour of 9:00
a.m. (EST);

5. The deposition of Andres Maturen on Wednesday, April 12, 2017, beginning at the hour
0f 9:00 a.m. (EST); and

6. The deposition of General Cigar Co., Inc. and Culbro Corp. If Respondents designate as
their Rule 30(b)(6) representative/s someone other than one or more of the above-
identified deponents, then the deposition of such other Rule 30(b)(6) representative/s
shall take place on Tuesday, April 4, 2017. The matters of examination during the
deposition of Respondents shall be each of the admissions, denials, and averments as well
as each defense that Respondents asserted in their Answer to Amended Petition for
Cancellation, filed with the Trademark Trial and Appeal Board on July 7, 2011.

Said deposition shall be taken at a location to be determined in or around Richmond, Virginia.

Said deposition shall be recorded stenographically and continue from day to day until completed.

Respectfully submi
" 28 |

Michael Krinsky

David B. Goldstein

Lindsey Frank

RABINOWITZ, BOUDIN, STANDARD,
KRINSKY & LIEBERMAN, P.C.

61 Broadway, 18™ Floor

New York, New York 10006

(212) 254-1111

mkrinskyorbskl.com

Attorneys for Petitioner Empresa Cubana del
Tabaco d.b.a. Cubatabaco



CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing Notice of Deposition was served on the following by
electronic mail this 7" day of March, 2017:

Andrew L. Deutsch

Kerry A. O’Neill

Rodrigues, Airina

DLA Piper US LLP

1251 Avenue of the Americas
New York, NY 10020
Telephone: (212) 335-4673
andrew.deutsch@dlapiper.com
kerry.o’neill@dlapiper.com
Airina.Rodrigues@dlapiper.com

Lindsey Trank

RABINOWITZ, BOUDIN, STANDARD, KRINSKY &
LIEBERMAN, P.C.

61 Broadway, 18th Floor

New York, New York 10006




RABINOWITZ, BOUDIN, STANDARD, KRINSKY & LIEBERMAN, P.C.
ATTORNEYS AT LAW
61 BROADWAY, 18™ FLOOR
NEW YORK, NY 10006-2708

TELEPHONE (212) 254-1111
FACSIMILE (212) 674-4614

www.rbskl.com

VICTOR RABINOWITZ (1911-2007)
LEONARD B8 BOUDIN (1912-1988) COUNSEL

TERRY GROSS
CRAIG KAPLAN
CHRISTOPHER J KLATELL

MICHAEL KRINSKY
ERIC M LIEBERMAN
DAVID B GOLDSTEIN
LINDSEY FRANK

March 24, 2017

Andrew L. Deutsch

DLA Piper LLP (US)

1251 Avenue of the Americas, 27" Floor
New York, NY 10020-1104

Email: andrew.deutsch@dlapiper.com

VIA ELECTRONIC MAIL

Re:  Empresa Cubana del Tabaco v. General Cigar Co., Inc., Canc. No. 92025859
(TTAB)

Dear Andrew:
We write with respect to certain matters discussed in the March 16" conference call with

your office (Airina L. Rodriguez) and with respect to certain other matters.

1. In the conference call, Petitioner and Respondent agreed to submit a stipulation to
the Board extending the schedule. We have not yet heard back from Respondent on some
matters that might impact on how to adjust the current schedule. However, I don’t think we can
wait any longer, given the April 14" close of discovery under the present schedule. On Monday,
we intend to propose an adjustment of the schedule.

2. Airina agreed to provide us early this week with the name of the entities believed
to be in possession of materials referenced in point 3 of our letter of March 1, 2017 (market
research materials) but we have not received anything.

3. Airina advised that Respondent would produce Martinez, Abbot, Maturen and
Richter for deposition in Richmond, Va. during the periods April 25 — 27 and May 2 -4, 2017.
We confirmed that we will proceed with those depositions on those dates in Richmond. Please
advise which of these persons is available on which dates.

4. Airina advised that the deposition of Willner, who has been subpoenaed by
Petitioner, sometime during the same periods in Richmond was ok with your office. We will
advise you once we have confirmed Willner’s availability.



5. Please confirm that Respondent does not intend or expect to rely upon the
testimony of witnesses other than those identified by Respondent in response to Interrogatory
No. 17, aside from testimony in the Federal Action. If this is not the case, please identify the
witnesses and the general subject matter of their testimony.

6. Airina raised objections to Petitioner’s Notice of Rule 30(b)(6) Depositions,
without, as we understood it, stating whether or not Respondent would comply. Without limiting
our 30(b)(6) Notice, and without prejudice to our position that it is proper, Petitioner requests
that, at a minimum, Respondent designate one or more Rule 30(b)(6) witnesses to be examined
on the following matters for the period subsequent to January 1, 2003:

a. The allegations in paragraph No. 98 of Petitioner’s Amended Petition (likelihood
of confusion, mistake or deception) and Respondent’s denial of same in paragraph
98 of its Answer; actual or possible confusion, mistake, or deception among U.S.
consumers as to any affiliation, connection, association, origin, source,
sponsorship, or approval of any of Petitioner’s products or services in connection
with cigars arising from or related to Respondent’s COHIBA Mark;

b. Respondent’s efforts to protect its COHIBA Mark against infringement in the
United States, including, without limitation, issuance of cease and desist letters or
the equivalent; civil or administrative actions (other than the Federal Action and
the instant TTAB proceeding); communications with governmental authorities
with respect to administrative, civil or criminal actions; testimony or the provision
of evidence or information in administrative, civil or criminal actions brought by
governmental authorities; recordation of its COHIBA mark with U.S. Customs
and Border Patrol and requesting and supporting seizures pursuant to 15 U.S.C §
1124; efforts to restrict or prevent the (legal or illegal) importation of the Cuban
COHIBA, including efforts to secure or prevent administrative actions or
regulatory or legislative changes; and

c. any events or activities relevant to the Sixth Defense asserted by Respondent in its
Answer (unclean hands).

Please advise whether Respondent will designate one or more Rule 30(b)(6) witnesses to
testify as to the above matters, and, if so, please provide the name and position of each person so
designated and the matter for which he or she is designated.

Once we have your response, we will propose dates for the Rule 30(b)(6) deposition(s).

7. Respondent has produced a document discussing a video on COHIBA
(GENCO0015346) but not the video. Please produce the video if in Respondent’s custody,
possession or control and, if not, please so state and advise who has the video. Also, please
confirm that there are no other videos concerning COHIBA, as we have not received any in

discovery.



8. In response to a question or comment by Airina, we reiterated that, as stated in
my January 13™ email, Respondent would not produce witnesses who live outside the United
States for deposition by oral examination, but, rather, any deposition of such persons would have
to be taken on written questions outside the United States.

Airina indicated several persons in Cuba whom Respondent is considering for deposition,
but, as we understood it, your office was going to advise us further, at which time we can discuss

a schedule.

9. We propose that Respondent admit that the documents that have been produced
by Respondent in discovery are authentic. This will allow Petitioner to make the documents of
record by notice of reliance alone. See TBMP §704.11 (Jan. 2017). This would not prejudice
any evidentiary objections other than as to authenticity. Petitioner will do the same if requested
by Respondent as to the documents it has produced.

10.  In the telephone conference, we proposed that the parties stipulate to the
admissibility of certain categories of documents produced in discovery, subject to relevancy
objections, such as the copies of publications that both Petitioner and Respondent produced. (In
the Federal Action, the Parties in essence entered into a similar stipulation. See Pre-Trial Order,
Section X, at Joint Appendix in the Court of Appeals, A-2117 and Revised Appendices F and G.
Double asterisk on those Appendices denoted no objection to admissibility).

Without limitation, we propose such a stipulation for:

a. Copies of print and on-line publications, including articles downloaded from the
Westlaw data base and other internet downloads;

b. Downloads from social media;
c¢. Download of Habanos, S.A.’s websites;

d. Downloads from retailer websites;

e. The portions of the record in U.S. court proceedings downloaded from PACER or
obtained similar third-party providers;

f.  The travel statistics downloaded from the Cuban Oficina Nacional de Estadisticas
e Informacidn website

g. Circulation figures provided by Alliance for Audited Media;

h. Copies of print books;

i. DVDs and websites with videos of published movies, television shows, internet
shows, news programs and music videos;



j.  Downloads from advertising websites, such as Craigslist and Offer Up; and
k. Search results from search engine inquiries.

Petitioner’s materials in a - b, h - k were downloaded by paralegals in our office. The
material in g was obtained from the Alliance for Audited Media by my office.

In our view, most of these materials are admissible by filing a Notice of Reliance in any
event. See TBMP § 704.08.

11. On March 17, we emailed Airina, copy to you, a letter concerning experts. We

have not yet had a response.
‘ijt regards, =
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